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ABSUT THE SERIES 



The past twS decades have brought about dramatic changes in the fundamen- 
tal policies governing special education. Terms that today glibly roll 
from our tongues, such as the right to education^ lEP^ due process^ 
nbridiscrimiriatory assessment,. zero reject, and least restrictive environ- 
ment, were not a part of our lexicon only a decade ago. Today it is not 
sufficient to simply know how to teach in order to be a teacher; to know 
how to manage in order ±d be an administrator; or to know how to care in 
order to be a parent. Today, arid in the. future before us, all persons 
involved in special education must be fully knowledgeable of the legal 
arid gbverrirnerital foUridatibns goverriirig education of handicapped arid 
gifted children. It is to this purpose that this series is devoted. 

It is natural that The Gburicil fbr Exceptional Ehildreri uridertake 
this series due to its rble as the authority arid resburce ^ducatbrs; Ibbk 
to for guidance in prbvidirig ari appropriate educatibri_fbr their haridi- 
capped and gifted students. CEC has been a ddnn* riant force iri trarislattrig 
the fundamental precepts of special education into pbl icies that provide 
basic protect-'ons for exceptional children and their famil ies. In fact* 
the policy rr^search activities of CEC have prbvided the models upon which 
many federal , state and provincial ^ and local policies have been formu- 
lated and evaluated. CEC's activities at all levels of gdvernm^rit have 
been a major force in the adoption, implementation, and enforcement of pro 
gressive public policy. And finally, through its publ ications.j training 
materials 5 conventions , workshops , technical assistance, and other ser- 
vices, CEC has been n major resource whereby policy ma^:ers and utilizers 
understand policy and translate it into action. 

This series represents a next step in the evolution of CEC 's publ ic 
pol icy publ icat jons^ The flagship text I'or the series. Special Education 
in America: Its ^^gaJ-^arid— Goverroent^ edited by Joseph 

Bal la rd^ Bruce Ramirez , and Frederick Wei ntraub, provides th 
1 edge that every general and special educator and parent of an exceptional 
child should have._ The text is designed for use in profess io.nal training 
programs as well as a basic informatio, resource for practitioners and 
parents^ it is not a book written for lawyers— the editorshave tried to 
follow the old axiom, "keep it simple," to assure a style that is under- 
standable to the gerieral public. Chapter authors were selected because 
of their extensive knowledge of the subject and their ability to corranurii- 
cate this knowledge in understandable terms. The. supplemerital works of 
the series, published as ERIC Exceptional Child Education Reports, provide 
more intensive iriformatiori in specific subject areas, but do not repeat 
the basic iriformation coritairied in the primary text. For example, the 
reader whose primary .interest is in early childhbod special educatibri 
pol icy issues. would first want tb bbtain a knowledge base in special 
educatiori policy by reading Special Education^ iri America : Its Legal arid 
Governmental. FbiiridatibriS i, arid then turri tb Pbl icy Consideratibris Related 
tb Early Ghildhbbd Special Educatibri ^ by Dr. Barbara J. Smith * fbr a 
thorough treatment bf this specific pbl icy area. 



i i i 



Some may ask , ''Why publ i sh a special education publ ic pol icy series 
when so many proposals for change are being promoted?" Public Policy is 
dynamic and ^ thus , is always in a state of change. However, the funda- 
mental pol icy pri nciples tend to evo I ve over time on a steady course^ 
while the more detailed requirements tend to shift with the pol i tical and 
economic winds^ Therefore, the primary text of the series serves as a 
basic work that will have reasonable longevity, while the more detailed 
supplemental publications, such as this one, will have a shorter life 
span and vyill be updated accordingly. Further, we bel^ieve that in a 
period in which change is being discussed, it is imperative that persons 
affected by such changes understand the nature and evolution of present 
policies so that they can better assess and contribute to the changes 
being proposed. i 



Frederick J. Weintraub 
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PREFAeE 



The American system of government is rather simple in its basic structure, 
andit is that system within which the educational rights of disabled 
children and the educational duties of public schools are determined. To 
have an appreciation of those rights and duties^ therefore^ it will be _ 
helpful for the reader to have a brief review of the system of government 
that the United States Constitution and the constitutions of the states 
mandate. 

This system is known as a "federaV system--the -Porm of government 
that accommodates two para] lei systems, one for the federal government 

( i .e. , the United States) and one for each of the states (i.e,_state 

government). The federal government is concerned with issues that never 
are addressed by state governments^ 

conducting foreign policy, regulati^ng interstate commerce, printing and 
supporting a national currency, and carrying out the other duties imposed 
on it by the federal constitution. The federal government also is 
concerned with the enforcement of the rights of United States citizens as 
granted to them in the federal constitation (particularly in the amend- 
ments to the federal constitution). 

It is in its enforcement of those const itutibrial rights that the 
federal government affects citizens in ways that the state governments 
also affect them. For example, in enforcing citizens ' rights under the 
federal constitution to due process (under the 5th and 14th arnmehdments 
to the federal, constitdtiori) and to equal protection (under the 14th 
ammendmeht), the_ federal gibvernmerit has enacted laws concerning educa- 
tion, particularly ebricerhihg special education (P.L. 94-142, Education 
for All Handicapped Ghi Idreh Act) . These laws carr^ but Congress' sense 
of what the federal cbhstitutibn requires. The federal courts also have 
interpreted the federal cbnstitutidn in matters concerning education. 

Each state^ however^ also is concerned with issues of education. 
Each has a provision in its constitution that requires it to provide a 

system of publ i c education to its citizens. In carrying put its con- 

stitutional duty to provide public education, each state has (enacted laws 
creating school systems, provi ding for their^governance, specifying the 
content of the curriculum to be taught, and, in particular, providing for 
education of disabled children. 

Thus, Both the federal government and each of the state gbvernmehts 
operate side-by-side in providing educational rights to disabled children 
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arid imposing educatibrial _duties bri public sehbbls or other edtieatibrial 
agericies that accept public money. 

Each of the systems i s remarkably simi lar in its brgariizatibri. 
Thus* the federal gpyernpnt has a legislature (Congress) that enacts 
laws (such as P.L. 94-142) ^ an executive branch (U.S. Department of 
Education^ Office of Special Education and Rehabi 1 itation Services) that 
carries out laws and issues regulations to implement them^ and a court 
system (the federal court system) that interprpts the laws when conflicts 
arise between people affected by them. By the same token^ each state has 
a legislature that enacts special education law.-, an executive branch 
that carries them out (e.g^ , a department of education or public instruc- 
tion), and a court system that interprets them. In the material that 
follows, the law with which the reader will be most concerned is 

P.L. 94-142, Education for All Handicapped Children Act, enacted by 

Congress in 1975, carried out by the U.S. Department of Education, Office 
of Special Education and Rehabil itaton Services, and interpreted by 
federal and state courts. The reader will not be concerned here with 
state laws. 

One final word about the American system of government. The court 
system is the final legal means by which people resolve their disputes 
, concerning the meaning of a law or the federal constitution. Again, the 
similarities between the federal and the state court systems are remark- 
able. Each has a trial court system--the courts in which cases are first 
heard; ari_ appeals court system--the courts to which parties may appeal an 
unfavbrable decisibri of a trial court; and a supreme court system--the 
court of last resbrt, where all issues are final ly resolved, briappeal 
from the appeals cburts. In the federal cburt system, the trial courts 
are called ''district" cburts, the appeals cburts are called "circuit 
cburts bf appeals," arid the.suprerrie court i s cal led the Urii ted States 
SuprerTie Court. It has the firial say about the law iri the serise that its 
decisibris are binding (set precederits) thrbughbut the riatibn; the other 
federal courts' decisibris are biridirig only iri their respective "circuits" 
(whi:*i always irivblve more than brie^state) or "districts" (which never 
involve more than one state and sometimes comprise less than a full 
state). The decisions-d4-sc4iSsed in the material that follows wer e^ for 
the most part, decided by federal courts. 
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INTRODUCTION 



The enactment in 1975 of P,L, 94-142^ the Educatidn for All Handicapped 
Children Act i ushered in a new era in relatiohi between public education 
arid handicapped children and their families. This new relationship 
called forth a radical re-thinking of heretofore accepted policies and 
practices of public; school exclusion of handicapped children. The 
repercussions of P.L, 94-142 have been dramatic and will^ undoubtedly^ 
continue to be felt well into the foreseeable future. 



When one considers the significant changp^ in educational policy and 

practice brought about by P.l-« 94-142^ the necessity of judicial involve- 
ment to interpret the Act and its regulations is entirely predicta^^ 
It is the purpose of this paper to acquaint the reader with the 
jadicial interpretations of some of the major policy and implementation 
issues stemming from P.L. 94-142. 

To provide order to this review of judicial decisions, we will 
analyze the court cases according to the six major principles of handi- 
capped children*s educational rights as established by P.L. 94-142 and as 
discussed in detail in Turnbull and Turnbull (1978, 3rd ed., 1982). 
These six principles of the court cases and federal legislation are: (1) 
zero reject--the right of each handicapped child to be included in a free 
appropriate publicly supported educational system; (2) nondiscriminatory 
evaluation--the child*s right to be fairly evaluated so that correct 
educational programs arid placement can be achieved; (3) iridividually _ _ 
determiried appropriate educatibri, so that an edueatibri cari be meaningful; 
(4) *'least restrictive" educatibrial placerrierit — the right tb ribrraaliza- 
tibri; (5) procedural due rirocess--the right to challerige; arid (5) parerit 
partici patibri iri decisibri-rTiakirig--the right of participatory dembcracy. 

Iri ari effort to prbvide the reader with some background in these 
Issues^ each review of the six principles_arid cbrrespbridirig judicial 
iriterpretatibris will commerice with a brief explanation of that particular 
legal principle. 



ZERO REJECT 

The principle of zero reject rests squarely on the Fourteerith Amendment * s 
provision that no state may tieny to any person within its jurisdiction 
the equal protection, of the laws. As applied to hclndicapped children, 
arid through a series of judicial iriterpretatipns,t Amend- 
merit has come to rapreserit a principle that prevents governments from 
denying their ben'ifits to persons because of certain unalterable char- 
acteristics (such as handicap). Even a .cursory examination of handicap- 
ped children's t^ducatibrial 'iistbry uncbvers blatarit iriequalities arid dis- 
crimination. The Fburteerith Ameridrrierit, ns expressed iri the pririciple bf 
zero reject, !ias beebme a vehicle for redressirig educatiorial iriequality 
and discrimiratibri. 
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The practical effect of zero reject is that all _age-eligi ble _ 
handicapped children, no matter how. severe their_handicapping conditions, 
must be allowed to attend pUbl ic schools. The_zera_reject principle 
takes doe notice of the historical importance of public education in our . 
society and justly recbghizes that failure to educate a handicapped child 
often leads to enforced and permanent dependency. Such a lack of educa- 
tional bpportunity> and the resultant dependent status of handicapped.^ 
people, will ultimately increase the social and economic costs to society 
through the maintenance of handicapped people (in segregated, and thus.^^ 
more costly, settings and services). _ The integration of handicapped wUh 
non^^aridicapped students in public schools enhances the pluralistic under- 
pinnings of bur society and clearly conveys the messag.e that inclusibh bf 
haridicapped children in public shcools is a right, not a mere privilege. 

Expulsion and Suspension 

For many years, disciplinary procedures have been a means bf excluding 
handicapped children from public schools. Accbrding tb Turhbull and 
Turhbull (1978), "The application of school discipline cbdes to handi- 
capped children poses one of the moredifficult issues arising out of 
P,L. 94-142." Even though P.b. 94-142 does not address the problem of 
expulsion and suspension explicitly, it dbes provide due process pro- 
cedures to assure provision of a free apprbpri ate education. The 

controversy has arisen over whether schbbl districts may use the same 
disciplinary procedures and guidelines with handicapped students as with 
nonhandicapped students. 

The general rule concerning expulsion of handicapped students i^s 
that P.L. 94-142 does not prbhibit all expulsions of disruptive handi- 
capped'cfii Idren. It only prohibits the expulsion of handicapped chi Idren 
who are disruptive because bf their handicaps. In the landmark S-^u. 
Tax^inaton (1981) decision, identified handicapped students were expelled 
for over a year. Prior tb expulsion^ no determination was made as to the 
relationship between the students' misconduct and their handicapping con- 
ditions. The schbbl district contended that the students lost their 
right to afree apprbpriate publiceducation under P.L. 94-142 when they 
were expelled because bf their misconduct. Further, the school district 
argued that only if the students had been classified as. "seribusly . 
emotionally disturbed" would their conduct have been relevant to their 
expulsion. The Fifth Circuit Court of Appeals affirmed the judgment 
reached by the Florida District Court that expulsion is "... a termiha- 
tibri bf educational services, occasioned by an expulsion^ and Js a change 
in educatibnal placement, thereby invoking the procedural prbtectiohs of 
the Education for Al l_Handicaped Children Act." The court alsbruled^ 
that before a handicapped student may be expel led, a trained and knowl- 
edgeable group of persons must determine that the student's misconduct 
bears no relationship to the handicapping condition. 



The Tu-^^^g^Drt holding was most recently adopted by the Sixth _ 
Circuit Court of Appeals in Kao^^lyi u. Ghuhb^ (1982). The KatP.lh court 
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held that "... an expulsion from school is a 'change of placement " As 
in nt^t'^.mQtori^ the court agreed that while a handicapped child ma^ be 
expelled Sunder certain conditions and in accordance with due process 
procedures) i a complete cessation of edueatibhal services is not 
permitted, 

The rationale against expulsion of a child whose handicap causes his 

behavior to be in discord with school rules seems to be that (1) expulsjon 
violates the zero-reject rule (a rule of inclusion and against exclusion) 
and (2) expulsion is the most restrictive placement of all, because it is 
functionally a "no placement" situation^ and therefore violates the 
principle of "least restrictive" educational placement. 

Resideati a1 Placement Cost s 

The expense of residential placement for a handicapped child can be 
substantial. Therefore, school districts have sought to avoid the full 
expense of residential placement and have generally been successful. The 
key, in determining whether the school district pays for the residential 
placement, is to decide what is an "appropriate education" for the handi- 
capped child in question. If the only appropriate education for the 
handicapped child is a residential placement, then^ generally, the school 
district pays the entire cost. The notion of what constitutes a 
"residential placement" has expanded. For instance, the provisidh and 
cost of a special education has recently been extended to handicapped 
prison inmates who are not yet 22 years old, GAzm u. Johh^on (1981). 

There are some exceptions to the general rule that the school 
district pays for residential placement costs. The most notable excep- 
tion can'be fdUnd in Vo^tZK P.e. Soo^rf oi Erfac4tion_(l981 ) , which 
held that parents may riot recover tuition after unilaterally placing 
their child in private school arid not exhausting udmiriistrative remedies. 
In other words^ parents mUst firstwbrk with the local school district to 
determine the appropri ate program. for ther child, and whether such a pro- 
gram can be provided by the school district before, unilaterally placing 
their child in a private school, and they must follow the procedural 
requirements of the law. A spin-off dfthis unilateral" placement excep- 
tion is stated in a;>tP,taim S. v. GIU (1982), _ where the court allowed 
tuition reimbursement to pareftts who had Uriilaterally placed their child 
in a private school. The Gi£^, case is distiriguishable frbm'Fo^tei in 
that the evidence indicated the child's physical health would have been 
endangered in i:he current placement. 

A school district may be charged residential placement costs if it 
fails to take timely action in objecting to the private school placement. 
The court in £eo P. u. Boturf (1982) charged_the school district with 
the tuiticiri cost of a private* school placement. This school district had 
agreed to a private school placement for one academic year plus the . ' - 
summer sesslbri^ The school district allowed the second academic year to 
commence before it refused tb pay for another year's tuition, claiming it 
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hfd ah apprdpri ate program The court ruled that the school district's 
dbjectidri was hdt timely and that it had to pay for the second year of 
tuitidn. 

Finally^ a crucial issue is now Being raised by school distric in 
challenging their duty to pay for some residential placements. The 
argument being advanced by some school districts is that there are. 
severely handicapped children who are ineducable; they are allegedly 
incapable of learning anything meaningful and thus should be excluded 
from educational programs. Once excluded from "educational programs," 
the school district no longer, it is maintaihed, has the I'iriancial 
obligation for residential placement costs. 

The pricjple of zero reject is readily apparent. in the ineducabi 1 i ty 
debate. The thrust of the argument is that if a child cannot learn, then 
the child does not belong in school; therefore, the child is not protected 
by P.L. 94-142 and, accordingly, the child can be total ly excluded from a 
publ ic education. The most prominent cd^e to date to cdsider the inedu- 
cabjlity question is tzxxinz v. W.J. (1980). The teu-cne Court held 
that the state is not required by either state or federal cdnstitutions 
to provide a free appropriate education to institutional ized profoundly 
retarded children. It. should bg noted_that .neither the application to 
this issue of P.t. 94-142 nor Section 504 of the Vdcatidnal Rehabilita- 
tion Act was determined in this case. 

tzv^z arose out. of a chal lerige brought by several parents of 
severely retarded children to attempt to change New Jersey's practice of 
charging parents for residential care prdvided for their children. The 
court found that the residential care that such children require for 
day-to-day well-being does not qua! ify as education. The court adopted a 
very. limited interpretation of "education" under the state constitution, 

namely, "that which prepares children to function politically^ econom- 

ieally, and. socially in a democratic society." The court further assumed 
that severely retarded children would never be able to function in such a 
manner and thus were not proper "educational subjects." (For a case that 
alsd raises the issue of educability, see ffatthm^ u, Cmpb^tt.) 

It is patently clear that the future judicial resolution of inedu- 
cabi lity debatewill depend largely on the definition of educability. 
The Lzvlnt court ^ f]?f|njtion of education stands in stark contrast to 
the definition advanced by special educators such as ^taAnhadt tmi 
^aihhddi (1976) (primarily in connection with multiply and severely 
disabled children): "being able to learn response, to environmental 
stimulation, head and trunk balance, sucking, swallowing and chewing, 
grasping, movement of body parts, vocalizations, and. at higher levels , 
initiation, 1 anguage acquisition, self-feeding^ arribulatidh^ dressing ^ 
skills, toilet training, sbcial/recreatidrial behavidrs and/dr academic 
and vocational skills." / 
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Sbvjiouslyi the Stairibaeks' _defiriitj(3ri makes i^jnbieh mdi^e difficult 
to exelUpe, a haridi piiblie edUcatiO'^_ds a "nbh-learner 

It is sifahifiearit that diettim from. several opinion^_Qf eburtSi Kmtllt 
u. N2JJ0 Cbi^Uz Co. Sc&oot Vi^t. 0981) and PARC ^mnvmo(^ith (1972), 
faced with a claim th^tt the disabled child is not ^^Ucable, tend to be at 
odds wit^h the L4.vln4. language. 



Contact Sports 



Part icipatipn in contact spbrts 



a school 
P.L. 94 
curr icu 



extracur^ictJ^^^ activity offered by 
s education^' .Experience. Under 
-142, handicapped students areentitled to Participate in 
lar activities to the same extent as nonhah^lc^pped students. The 



concerr 



district can enhance a 



as an 
child' 



issue of _handicapped student part ici in cont^^t sports arises over 



for medical risks and/or dangers. 



BjithtQhQjhy<AZ(i Sdioot ViJ^tAtdt (l^^^J* a high school 

whi^^^he had played for 
fl^^^ical evidence 



Ir^ Gmbz V. 

student was excluded from the foot 

years 9n the basis that he had only one kidney* , 
indicated that risk of injury was slim and that th^^^ was no justifiable 
reason for exclusion, especial ly when the student'^ Rarticipatibp would 
require no substantial - adjustments to the prograrn ^*^^ would not lower 
standards of the team as a whole. Several other c^se^ reached similar 
conclusions (Poo^.e v. SovOk PtaJnilzld (1980) and (^^^g/tt v. CotuLxikioL 
UnlvQ^Jsitg (1981)). However, where the ev 

of ini^ury, the school has been held not in viv/.--i v^. -v,^ ^ . 

discrimination provision by prohibiting contact sp^'^t^^ j^mpme>ieA u. 
Nyqwi^i (1977) 



t risk 
s ndri- 



Mihimum eompetency Testing 

A current controversy has cbricerned miriimum compet^'^c^ tests as a, 
requirement for a graduation diploma. As could be. ^Xpectedy the move to ; 
minimum ebmpetency testing has had far ranging irnp' 1 c§tibns for handi^ ; 
capped students^ A potential zero reject issue is '■nydked if a child's i 
failure of a HCT serves as a school excuse to deny ^ handicapped student' 
a free and apprdpriate public education or a gradtJ^ti^j^ diploma. 

The law and existing judicial imterpretation ^PP^ar to Be fairly 
clear on the ramifications of minimum competency t^^ti^g on handicapped 
students'_educational rights. The court in education Exoofd^^^^"^ ^• 
JiUhoU Statz BooAd oi Edaccitioh (1982) held that th^ administration of 
state mandated minimum cdmpetency tests to handicapped students who 
failed the test, did not violate Section 504 (Vocational Rehabilitation 
Act of 1973j_or P.U_?4-142._ The court d 

istration must accoipodate students with physical ^^^hdicaps.. The court 
determined that there is no denial of due process law if a handicapped 
student fails the test and has not been educated T^^ the testes subject 
matter, provided there has been a professional-det^f''?1hation, in develop- 
ing that student's lEPi that exposure to the PICT st^oj^^^ matter is 



inappropriate in view of the .student 's handicapping conditions. On 
appeal,- the Severith_Eircui t Court of Appeals upheld the district court»s 
ruling. Specifically, thecourt heldthat denial of diplomas tp^special 
education students who fail to pass HCT does not deny, them a free and 
appropriate education, Furtherniore^ use of MCT does not violate non- 
discriminatory evaluation requirements where MCT is but one of three 
requirements for graduation; denial of diploma for failure to pass MCT 
does not violate Sec. 504 because handicapped students are not qualified 
in spite of their handicaps; and adequate notice of MCT and graduation 
requirements must be given. If notice is lacking, a substantive du 
process violation would occur because students have a liberty interest in 
the diploma. 



A similar decisiori ^^as reached b^ the court in Boa^d Edbiaiiton 
U. Amback (19821". The Amfeach court held that failure of handicapped 
students to pass MCT, and denial of ' dip! oma for that, reason, does not 
violate Sec. 504 because students are! not "otherwise qualified," 
P.L. 94-142 does not prevent denial oi^ diploma to a handicapped student 
who received an appropriate education as outlined in his/her lEP. 



One constitutional fouridatibh underlying the principle of _ 
nondiscriminatory evaluation (and classification) can be found in the 
Fifth and Fourteenth Amendments' guarantee that a person shallndt be 
deprived of life, liberty, or property without due process of law. The 
argument has been made that denyingan education is taritambunt_td denying 
an opportu- nity to develop the ability to acquire property. The other 
ground is in the 14th Amendment 'sequal protection clause, which arguably 
is violated by erroneous sehbbl classif icatibn, particularly dispropor- 
tioriate placement of racial arid ethriic rriiribri ty students into special 
education elasSrboms. The cbncern is that their 'Classification illegally 
reestablishes a dual system of education based on race. 

P.L. 94-142 takes due account of the Importance of testing and 

evaluation measures toidentify, plan, and implement educational programs 
for handicapped students. The act is equally cognizant of the potential 
dangers in evaluation procedures of any kind. Accordingly, P.L. 94-142 
and its regul ation? establish procedures and safeguards designed to 
assure that evaluation mechanisms are racially and culturally fair. The 
commitment to nondiscriminatiory evaluation is a con tl^^^^ stroggle 
inasmuch as special education classes have been filled with a dispropor- 
tionate number of minority students. There is a cbristarit fear that 
special education and its attendant evaluation and classif ieatiori _ 
mechanisms will result in state-imposed racial discrimiriatibri iri vibla- 
tion of the equal protection clause bf the Fburteenth Ahieridment. 

The concern over nondiscrimiriatbry evaluation and classification 
generally centers bri the issue bf whether standardized achievement tests 
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discrihiihate against students who are from eebnbmieal ly deprived back- 
grounds or are members of racial or ethnic miribri ties. The. two major 
cases which_decide this issue^are Laiiy P. v. RUM (1979) and Po^ertts 
in Action {PASf) v, Hdnnoh (1980). The two decisibns stand in contrast 
to eacli other ^ both in terms of reasdning and results. . 

The court in Id^^ P- '^uled that Califdrhia schdols no longer may 
use standardized IQ tests for the purpose of identifying and placing 
black chi Idr^n into segregated specia^^ educatidh classes fdr educable: 
mentally retarded children. The court found that standardized IQ tests 
(Stanford-Binet, Wechsler, and Leiter) are racially and culturally biased 
and have a discrimipatiory impact on black children becau cause 
such children to be placed in segregated special education classrooms. 

The tak^ P. court was faced with the unenviable task of explaining 
the disproportionate enrollment of blacks in educable mentally retarded 
classes. The Eoort rejected two explanations for the disproportionate 
enrol Iment: The "genetic" argument (blacks are inherently less intel^ 
ligent than whites], and the ''socioecohbmic" argument (economically 
deprived background explains the lower performance of bj^acks). Thus, the 
Cdurt was left witbthe "cultural bias" argument which maintained that IQ 
tests measure ihtelligence as manifested by white, middle-class children 
and^therefdreare racially and culturally biased against blacks. Another 
plausible explariatioh fbr the Bburt's ultimate decision was that the 
"cultural bias" argumerit was the only expl anation for which th^ Court 
cduld take affirmative actidris. 

Standing in cdntrast to ta/tty P. is PASr. Thg PASE Eburt__ 
upheld the same tests that LxJvuf P. had held unlawful as racially 
discriminatory. The Court examined the individual IQ tests item by item 
and found that^ although some items In the tests were discrimiriatdry, the 
tests were generally racially and culturally fair. It is important to 
keep in mind that the PASE Court did ndt cdnsider the; i ssUe whether IQ 
tests are generally valid as measures of intelligence. .Furthermore, the 
PASE decision should also be construed in light of the Court's deter- 
mination that the IQ tests were not the sole basis for classification. 



INDIVIDUALIZED APPROPRIATE EDUCATION 

The cdnstitutional^ underpinnings of the principle that mandates an 
individualized ^nd appropri ate education can be found in the substantive 
due process clause of the Fifth and Fourteenth Amendments and the equal 
protection clause of the Fourteenth. The const it^ are 
applicable because of total and functional exclusion of handicapped 
children from a pub 1 ic- school education. We have already discussed the . 
dperatidh df.tdtal exclusibh in cdrijuhctibh with the zero reject 
principle. Functibnal exclusibh refers to the "appropriateness" of a 
handicapped child's educatlbri. Education that lacks meaning or signifi- 
cance (i.e. ^ is notapprdpriate) fdr the student is taritamduht to hd 
education at all. The child is f uhctidhal ly excluded. 



The fequiremerit that every handicapped student be providjed with a 

*'free appropriate public edUcatIdh" is the. linchpin of P_.L._?4-l42^ 

Congress, ^.probably to its credit^ avoided the conundrum of specifically 
defining what Is meant by '•appropriate education.'* Instead, the statutory 
definition is very general: "a program of special education and related 
services which (a) have been provided at publ ic expense, under public 
supervision and direction^ and without charge, (bj meet the standards of 
the state educational agency, (cj include an appropriate preschool, 
elementary, or secondary school education in the state involved, and (d) 
are provided in conformity with the individualized education progrem.. 

The reluctance of Congress to specifically define "appropriate 
education" has caused a plethora of judicial interpretations of "appro- 
priateness/' "Appropriateness," depending on the orientation of the 
particular school administrator or parent, may be interpreted in a 
variety of ways. For someschool off icials, a program meets the legal 
standard if a child is permitted to attend school and is provided with 
the services that a local board of education can afford. Some parents, 
on the other hand, have argued that every service that willaid a child 
should be provided to the fullest extent possible. Qbviously, such ^ ^ _ 
diverse notions of the meaning of "appropriate" can only require judicial 
intervention to resolve the dispute. 

Gerierally, there have been three major approaches to defining 
"appropriate education." Sne approach maintains that the requirement 
that a handicapped chi Id* s education be appropriateis simply a require- 
ment that it be individually appropriate. This bbi Is down to a require- 
ment that the child's education be individualized,. The policy of provid- 
ing an appropriate education is achieved.prihcipally by.the device of the 
individalized education program (lEP) . Basicany, the lEP^itself is a 
written statement of (a) a handicapped child's present level of educa- 
tional performance and function; (b) the specific annual goals, including 
shorter-term goals, that educators hope to achieve for the child; (c) the 
special education and related services to be provided the child; and (d) 
the specific times and classes in which the child will be able to par- 
ticipate inregular programs. In essence^ an "appropriate education" i^ 
what the lEP says it is, if the lEP is developed properly. 

A second approach seeks to define "appropriate education" by a 

process. The belief is that a fair process (set of procedures) will 

produce a fair result--an appropriate education. A fair process provides 
for the, following: (a) a nondiscriminatory evaluation; (b) development 
of an individualized education program; [c) placement of the child in the 
least restrictive ^appropriate program; (d) availability of a due process 
hearing if either the parents or school want to contest a child's evalua- 
tion, placement^ or program; and (e) parental participation in the child's 
lEP, and parental access to the child^s records. 

A third approach relies ch language from the regulations under Sec. 
504 of the Rehabilitation Act of 1973. This amounts to a "comparability" 



or •'equivalencyVdeflnltjgn. ^^^^^^ this "comparability" * standard school 
are required to provide handicapped children w and 
related aids and services designed to meet their educational needs as 
adequately as the needs of nbnhandlcapped children are met. 

Three major developments in judicial interpretatjdns of "appropriate 
education" have involvedthe Issues of relc 3d services; the extended 
school year; and the difference between adequate and ideal , education 
which evolved from the Rowle y case, the U.S. Supreme Court*s 1982 attempt 
at defining "appropriate education." Each, issue will be discussed in the 
ensuing sections. 



Rel ated Services 

The specific related services to be developed and offered under the law 
are another source of confusion, ^although P.t. 94-14?_niandates the prbvi- 
sion of special. ed' 'ion and related services toqualified handicapped 
children, 'delated vices include, but are not limited to, audiolbgy; 
speech patriology; psychological services; physical arid occupatibrial 
therapy: recreation; early identif icatidri arid assessmerit of disabilities 
of children; counseling; and the services of a physician when required to 
diagngse a child's uxceptignalityi needsfor special education^ arid 
related services. The critical questions are: What is it that will help 
a child to benef it from a program (education* and* does, the child need 
a particular service to Ijenef it from a program of spec 1 a] education? The 
answers to these questions have been decided on case-by-case basis. 

The following two cases represent recent judicial interpretations of 
what is meant by "related services" employing a case-by-case approach. _ 
In F/^plno u. Se^tei^o (1981) the court held Jrhat a school district must 
provide an air conditioned classroom for a mu 1 tihandicapped child who 
cannot regulate his body's temperature. The court reasoned that placing 
him in an air conditioned plexiglass cubicle would unduly restrict hfm 
from interacting with his peers. Therefore, in order to provide an 
"appropriate education" in a least restrictive setting, the school was 
ordered to install air conditioning. 

A secbrid case, TokdA(tJ:k v. HKZJ^t HltU (1981), decreed that 
Cdtheteri zatibn w^s a legitimate related service for which the school 
district was respbrisible. This case invblved a third grade student who 
wasbdrri with spina bifida arid thUs required catheteri zatibri every three 
or four hours. Without cbritiriUed catheterizatibri, she ran the risk of 
serious irifectidri. The cdUrt reasbried that catheterization qualified. ^s 
"related services.^" both as a health Service which can be perfbrmed by a 
sthodT*: npr^'se'-o^^^ assistant^ arid as dccUpatidrial therapy riecessary 

for futurl employmerit. ^Iri_this_arid services cases, the 

courts are concerned with the chi Id's, integration with other children as 
well as with' the chi Id's appropriate education. Without school-based 
catheterization, the child would be educated at home, i.e.* in a fairly 
socially restrictive setting. 
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Extended School Yeai^ 



The issue of extending school services beyond the.nbririal school year to 
certain handicapped chipdren presents an obvious financial burden to 
school districts. Nevertheless, courts, 
willing to define "appropriate education' 
services at public expense. 



in certain cases, have beoh 
as requiring suirimer scho 1 



The leading case As Battle v. Penn^t/Pvonxa, also known as 
Am^tAongv. KPinz (1980). Tn this case, medical , psychological , and 
educational experts testif iedthat the plaintiffs (severely-multiply 
handicapped students), and a few other seriously impaired students^ 
required programs in excess of the hdrmal school year (in this case, ]80 
days) in order to learn to the fullest extent of their individual capa- 
bilities. They testif i,ed--and the court agreed— that these children 

would regress so substaHtial ly when their programs were; interrupted that 
they would begin each f all term without any retention of previous ski lis. 
The court rulid that each such child rnust be given more than 180 days of 
instruction, even if it is especially costly. The court recognized that 
the ultimategdal of education is the opportunity to achieve that degree 
of "self sufficiency" and independence from care-takers that will enable 
a handicapped person to become a contributing member of society.. The 
court held that in certain cases additional services must be provided to 
meet the unique heeds of handicapped children. 



Other cases reaching similar results are Gfttrf^^ J. u. PmAfjcind Inrf. 
ScJxoo^ Vi^VUct (1981) and KmoJ^lt v. Cotintg S^^ioo? VJUtxicJ: 

(1981),' in which courts heVd that an appropriate education for severely 
emotionally disturbed children includes psychotherapy and 24-hour, 
12-month residential placement. A third case, EVmlnQiixm and iampzxz 
ScMol ViJStAlctJS u._Siija^Ki£e,rtrferit summer school for 

special education students. The court held that the ISO-day rule is a 
rule of minimum educatiop. 

The key to these expended school year cases appears to be whether 
there is sufficient evidence of "irreparable loss" to the student if 
summer school is not provided. 



The R c 



_£_ase 



Soaxd 0^ fAaaitibh v. Rotplp^ (1982) is a 1 andmark dec is ign in specjal 
education law for severa]: reasons, most not ably because the Supreme Court 
rendered its f irst dec is ^bh interpret irig P. L.; 94-142 in this case. The 
centra] iSSue iri_the Row^t^ case was whether ja school district was 
obligated under P. L. 94-142 to provide a sigri language, interpreter for a 
hearing impaired child who was making above average progress in the 
regular classroom withoui such assistance. The federal district court 
reasoned that without an J Interpreter the chijd^was not receiving a fr 
apprdpr iate publ ic educat(ion^_wh ich the court defined as "an opportun ity 
to achieve full potential commensurate with the opportunity provided to 
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other children," The Second Circuit CdUrt of Appeals affirmed the 
district court's decision^ but .noted that the decision was restricted to 
the facts of the case; (plaintiff 's parents are also deaf, and evidence at 
"the trial showed. thaty without an interpreter^ drily 59 percent of what 
transpired in the classroom was accessible to the child). 



Reversing the lower courts, the six-member majority of tile Supreme 

Court ruled that since the student was receiving a significant ampUrit of 
specialized instruction and related services at public expense^ she was 
receiving an appropriate education under P.L, 94-142_and was not entitled 
to a sign language interpreter. The Court rejected the plaintiffs' 
contention that the goal of P. L. 94-142 is to provide each handicapped 
child with "an equal educational ^opportunity^" The Court found the 
"equal opportunity" requirement to be "an entirely unworkable standard 
requiring impossible measurements and comparisons." 

The eourt, deferring to professional judgments, adopted the "process 
definition" of appropriate education and rejected the chitd^s 'Maximum 
development" as a goal of the law. In other words, handicapped children 
are not erititledtb a specific level of education. The Court reasoned 
that the judicial role is riot to ^give substance to the term "appropriate 
educatidni" but is limited to determiriing whether the state has complied 
with the procedures oUtliried iri Pj.L. 94-142 arid whether the individualized 
prdgram is "reasonably calcUlatedi td eriable the child to receive educa- 
tional benefits." : , 



The precedential value df Rowley , is sdmiwhat restricted by the 
specific facts of the case. Because Amy Rdwley was mairistr earned arid had 
progressed academically from grade to grade, it is ddUbtful if the 
Court's emphasis on grade-tp-grade prpmotion will apply to handicapped 



children who do not or cannot prO' 



iress from grade to grade or whose 



progress cannot be measured by that^^ Also, it is doubtful 

the decision will apply to handicapped children who require related 
services in order to be educated i|n the mainstream, such as the spina 
bifida child in Tok arc tic . 

The impact pf RdtofiLi/ has been felt^ hp'wever^ In Sp^ungdaP.z v. 
Gajolc^ (]982}^ the Eighth Circuit Ciourt of Appeals applied Rovottij arid 
held that the mainstreaming goal is served by education in local school 
districts where instruction is reasonably calculated to provide the child 
with educational benefits. The "^est education" available does not have 
to be offered. 

tEAST RESTRieTI\|E EDUCATIONAL PLACEMENT 

The "least restrictive envirbnmerit" pririciple (LRE) cannot be adequately 
cbrisi dered except iri cbrijurictibri vl/ith the principle of "appropriate 
educatibri." The two pririciples are inextricably entwined. 
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Substantive due process under the Fifth and Fburteehth amendments 
provides the major constitutional foundation for the principle of least 
restrictive environment. Again, the practice of functional e)^clusibri, or 
denying equal educational opportunity to handicapped children by placing 
them in special education programs that are inapprop^^^' ate for therri, is_ 
applicable when considering the least restrictive en. ronment requirerrierit . 

Undoubtedly, the aspect of P.L, 94-142 that has provoked _the most 
debate and confusion is the provision requiring integration of handi- 
capped students with their nonhandicapped peers. Every educationa-1 agency 
must make certain ''(1) that to the maximum. extent appropriate, handi- 
capped children, including children in public or private institutions or 
other care facilities, are educated with chi Idren who are riot handi- 
capped, and (2) that special cl asses, separate school irig, or other removal 
of handicapped children from the regular educatidrial erivirpnment occurs 
only when the nature or severity of theharidicap is such that education 
in regular classes with the use of supplementary aids arid services cannot 
be achieved satisfactorily." The gerieral rule--haridicapped children 
should be educated with rioriharidicapped childreri--posits a familiar 
constitutiobal principle that whenever gdverrimerit iritrudes into a 
person's life it shall be iri the least restrictive manner possible. 

LRE as a Presumption 

LRE is a rebuttable presumption in that it favors integration but allows 
separation. In other words, LRE requires that a handicapped chi Id receive 
an education with nonhandicapped children to the maximum extent appro- 
priate for that child, but does allow for exceptions when, because of the 
nature or severity of a chi Id's handicap, education in regular educa- 
tional settings cannot be achieved satisfactorily. 

Rebuttable presumptions set forth a rule of conduct that must be 
followed in every case unless, in a particular case, the general rule 
will have unacceptable consequences for the affected individual. Thus^ 
LRE is not an iron-clad rule; it provides for alternatives; to be decided 
on a case-by-case basis. The application of LRE as a rebuttable presump- 
tion and not an iroh-clad rule accommodates both riormalizatidri cdricerns 
and the handicapped: chi ld*s right to an "appropriate educatidri." For 
example, residential school placementsare presumed td be mdre restric- 
tive than special school placements. Orilywheri there is a showing that 
residential school placement is necessary for apprdpriate education , 
purposes in order td satisfy the individual's interests dr valid state 
purposes is the presumption overcome. 

Rebutting the LRE Presumptldri 

In theory, one would assume that LRE'is usual ly fdl Idwed; i ri practice^, 
when a dispute arises between parents arid educators dver the meaning of 
an "appropriate educatidri," the LRE^presumption has been overcome more 
often than not (Turnbull, et al., 1982). This disparity between theory 
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arid practice rests on the distinction between •'rights'^and ''needs," . 
Courts have attempted to reconcile the ''rights'' ^of a handicapped chilcl to 
education in the LRE with the "needs" (also expressed as a right is an 
appropriate education) of the handicapped child to receive an appropriate 
education, in. manji' cases, the courts have been unable (or unwjlli 
reconcile "rights" and "needs", and have generally held, in such situa- 
tions, that appropriate education rights and needs prevail over integra- 
tion rights. In other words, the courts have tended to show a willing- 
ness to rebut the LRE presumption when the edocationa:! needs of the 
handicapped child cannot be adequately met otherwise. This result 
recognizes the paradox that less restriction (LRE educational program) 
can result in more restriction (when the child is not receiving an 
appropriate education to meet his/her needs) i , 

In nearly all of. the "appropri ate educatibn--tRE" cases, parents and 
educators of handicapped chi Idreh have disagreed with each other over tfi^e 
meaning of "appropriate education." In some eases, parents of handi- \ 
capped children and educators have sought to place handicapped chi 1 dren V 
in ''honregular" or separated, segregated special education settings. In 
a majority of the eases » the courts ordered "more restrictive" (i .e. 
segregated) placement. In each of the cases, the children were handi- 
capped by reason of be.ng severely or prof bundry_emotidhally_ disturb 
r€hi>Utophi^ v. Sdh Thm^cJLJbojo tihi^iZtd School Si>&tt>cct, 553 F.. SUpp. 
1107, 4 EHLR 554:351^ (N.D. Cal. Mar._2, ^982ll EJuBdh v . CnhnzcUait, 
-F. Supp.^±, 3 EHLR.522:218 ID. Coriri. 1980); tioAth v. P.C. BocUtd 
Edacjitioh, 471_F. SUpp. 634 (D.D.C. 19791; Jn >te "A"_Fdfrtte^^ 602 P. 2d 
157 iMbnt. 1979}; MddyA> l^v ._VQjailahd_TfvitpQ^^ School VVstAZcX, 
520 F. Supp. 869, 3 EHLR 552:480 (S^D._Texa| 1981)33 mentally retarded 
rjiC^e^^Pe V. Compbe^P.^ 642 F. 2hd_687, 3_EHLR 551:264 (E.D. Va. 1979); 
^a^hchzA^tzJi Boc^ Cdhn._ L. J. 35 (Sliper. Ct. 

Conn., Feb._2^_19?0); Ha^>^i^ v. VS. BooAd dg Edacatlon, ^ F . Supp. 

3_EHLR 552:498_£D.D^C^ 1981)1^ or learning disabled fCox y,. _ 

BJtouihy 498 F. Suhp. 823 (D.D.C. 1980); HonJiU v. _«x5^dcfeu^etfc5 Stxtz 
VtpcuWntnt oi EdiicjeitLdn, No. 80-1527 (SM) (D. Mass., Oct. 9, 1981)]. 

Conversely, parents and educators also have sought "least restric- 
tive" or more "normal" placement for handicapped children* Educators^ 
were successful in five cases (two children with severe-multiple handi- 
cafis, one who is "trainable mentally retarded", one who is severely to 
moderately retarded, and one who is learning disabled), VoJ^ali. o. 

Ba^khoMzA, ^ . F^ Sunn, . 3 EHLR 552: 556 fE.B. Va. 1980); 

\/ictoAyLa L. V. VistAlct School Bocutd oi izz Countg , F. Supp. ., ., 

3 EHLR 552:265 (M.D. Fla^ 1980); RoncfeeA u. Wa>eit^, ^ F. Supp. . 

, 3 EHLR 553:121 (S.D. Ohio 1981), uacaierf on other grounds, 700 F. 2d 
1058, 4 EHLR_554:38l (5th Cir. 1983), ae^. doyi.y U.S._ __ 

(1983): ConipbePi u. Tat^arfaga, F. Supp. . 3 EHLR 552:472 (N.D. 

Ala. 1981); and Totw BuAfAngion o. Tcpi. IdticntJon^ F. 
Supn, : 3 EHLR 552:408 (0. Mass. 1981), kzv'd in poAt, dU'd In 
paKt-y 655 F, 2d_428 (1st Cir. 1981), Educators were unsuccessful In twb 
other cases prbfbund deafness and severe-prbfbund mental retardation. 
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mv Voih state M6*n iok Rziakd^d thiJtdk^ v. edkty, 612 F. 2d 644 (2d 
Cir. 1979); and SpAingdat^ SchooP^ F. Sunp^ 255 

(W.D. ARk. 19Pd),ay'rf, 656 F. 2d 300 (8th Cir. 1981), vacatzd , 73 
I .^.1. ?d 1380, ^02 S.Ct, 3504 (1982), on ^errand, 693 F;2d41 (8th Eir. 
1982), 

Where parents and edbcators have hot been able to agree on the proper 
placement for a partleular child, courts have bieen r^qui>^ed to define ah 
"appropriate" education and the application of LRE t&' the child^ in the 
context of appropriate education. In cases in which parents have sought 
irist itutibhal or other ••more restrictive" placement^ but schools have 
opposed such placement, courts decided in favor of the parents in a clear 
majority of the cases. Similarly, where schools have sought institutional 
placement contrary to parents' desires^ courts ordered such placement in 
a majdr^ity of the cases. 

As we have seen, fdhe of the justifications for rebutting the LRE 
presumption emanates from the "appropriate education" principle. Courts 
are cdhcerhed primarily about "appropriate education," not about Tockstep 
adherence to a hard and fast rule of integration. 

The other major explanation in judicial rebutting of the LRE pre- 
sumptions is the "harmful effects" except ion. The language of the Act's 
regulations excuses the LRE from being applied to a child who cannot be 
educated satisfactorily in regular programs or schools even with the use 
of supplementary aids and services. 

Because the "appropriate education" and ''LRE'^ d have been 

the cause of so much difficulty, a reader interested in them should _ 
consult the hypothetical case set out following the text of this essay. 
There, we try to indicate the legal issues involved in a hypothetical 
case, and the factors a court should take into account in resolving the 
issues. In addition, the reader should refer to the following articles 
for a detailed analysis of the LRE role and for lengthy discission ±hat 
supports the brief discussion in this essay:. Turnbdl 1 , -Fl. _R^, e d. Tha 
tQ.(V6i RQ.JStxici±vz A€t€;^iiiicue- PMncJ:plt^JxM.PAdc^ Asso- 
ciation on Mental Deficiency, Washington DC^ 1981; TUrnbull* H. R., 
Brotherson, M. J., Wheat', M., and EsqUith^ D. T^e. Lta^t_Rt^XMcXi'y^t 
EdticjOitconccP: A?±QAhoitivz}iQ/L Kah CMldAQh* mo Rtatty Wants It?, 

5 Family Law quarterly 151_(Fal] 1982);_and Turnbull* H. R., et al. A 
PofJ^cji AnaZy^i^ bj "Lao^t _R(w£t^ct^Ue" EdJUiCjxiA.Qh ol Handtcjoipptd 
CfuPdA.th^ 14 Rutgers Law Journal (Spring, 1983). 



PROCEDURAL DUE PROCESS 

The principle of procedural due process reflects the judicial affinity 
fdr prdcedures and the belief that fair procedures will produce fair 
results. The underlying premise^ behind procedural due process is that 
citizens should have the right to protest before a government takes 
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action with respect to them. Without a means and method of challenging 
particular school practices regards tb-haridicapped children, the 
substantive rights accorded by P.L. 94-142 would be nothing more than a 
cruel illusion. 

The concept of due process has roots in bur constitutional form of 

governrrent. The Fifth and Fourteenth Amendments provi* that no state 
may deprive a person of life, liberty, br property without doe process of 
law. In educatiqnal terms, this means that no handicapped child can be 
deprived of an education (the me for acquiring prbperty, "life," and 
''liberty,'' in the sense of self-ctevelopment) without a right tb prbtest 
what happens to him/her. Statutorily^ the due process safeguards of 
P.b. 94-142 allow schools or parents the right to challenge each other 
concerning any aspect of a child's special edicat ion program, including 
the very question of whether the^ child fs handicapped^ whether evalua- 
tions should be performed; how the Chi Id- shoul d be classified, if'at all; 
the particular progreims or services to be received; and the specific 
location of the-prograin of special ertication ajid related services. 

In eonsi*ring recent judicial interpretations affecting dUe prbcess 
requirements, three problem areas are apparent: (a) the availability of 
ctie process hearings; (b) the exhaustio.i of adTriini strati ve reme^^es 
requirement; and (c) the "stay put" rule. 

Availability b f Bue £r oce:ss Jieariggs- 

Cdurts have been asked. to decide who has a right to use the procedural 
safeguards bf P.L. 94-142, in what kinds of cases, and when. In other 
words, courts have been asked to determine the availabil ity of due 
prbcess hearings. 

fhe_Secdrid Circuit, Vn eoncMr^^d PaAQni^ € CittzJiyu fox thii Cdh- 
tihaing rducntion at naZcotm X (P.S. 79) \j. Vmb Cttg Bomd dg 
Frfaca4^ion (1980) , concluded that pribr notice and a hearing are not 
required when a hahdicapped ch i 1 d is transferred from a special class at 
one school to a substantially similar class at another school within the 
sarre school district. Thus^ parents haveno avenue of protesting this 
school action because there has been nb bfficial change of placement 
under P.L, _94-l42._ Similarly, another court recently held that wholesale 
transfer of students from a private schbpl tb alternative placements, 
because the school district terminated its contract with the private' 
school after an audit, is not a changgbf placement that triggers a due 
process hearing, Vima v. Macjr^hJLavoPM. {1981) . ' - 

eourts have shown a sensitivity to parental attempts tb bbtain the 
substantive rights of P.L. 94-142. For example, the court in P(Ui^ s;. 
17. G. 800^3 0^ Gitt cation (1981) held that parents of a handicapped chi 1 d 
may request a die process heari^ng on the issue of appropr iatiriess of 
their child's continuing placement in his current program. The fact that 
the parents did not strictly corply with procedural requirements does not 
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bar them from invoking due process safeguards where the sehdbl district 
failed to inform them of their rights; The cdart_ebncl uded that the 
school district my hot take advantage of its failure to conply with the 
requirements of parental notice; 

Exhatist lo n of A dmlalstr ative Remedies 



An issue frequently raised is whether handicapped chi 1 dreri or their 
representatives (parents) must 'iexhaust" their_"aa7li ni str ative remedies" 
(make use of all the P.L, 94-142 procedural safeguard rights) before they 
may file a lawsuit in a federal or state court. Generally, courts agree 
that parents must exhaust al 1 admin istrative remedies prior to commencing 
a civil action in federal or state courts LombaAxti v.jAmback (1981). 
However, as is frequently the case with any general legal rule, there are 
exceptions. 

The most notable exeptioh to the exhaustion requirement is the 
"futility exception." If it would be totally "futile" for parents to 
continue pursuing ava'ilable administrative remedies, judicial economy and 
efficiency dictates that such "fr^-i le avenues" of resolution be bypassed 
and court action is permissible, ARC in toloxaBo 0. TnccziVi (1981) and 
niimA \). Statu ci Ut^JbouU (1982]; An interestjlng^ease^ 
GoAA^Mj V. Gattm (1981), where the court heldtKat retarded residents 
of a state institution, for whom the state failed to appoint surrogate 
parents, are not required to exhaust their administrative remedies before 
suing under P. t. 94-142. The court held that the state should not be __ _ 
allowed to benefit from its failure to appoiit surrogates for the retarded 
residents. 

Finally, there is dudicial concern (exhibited by the exhaustion 

requirement) that parties to a special education dispute make every 

attempt to resolve their differences without resorting prematurely to the 

CO rts._ This judicial cphcern was evi denced in P(ivi& v. Jtain 

Centra? Sdiool VIj^VlIcZ (1980)^ where the court held that parents must 

attempt to resolve their differences with schools with the P.L. 94-142 

due process structures before a federal court will allow filing of ^ law 

suit. 



The "stay put" rule usually surfaces in thecbritext of litigation over 
the costs of educational placement. The general statutory language 
provides that the child shall remain in the preseut plaeeroent during the 
pendency of any due process procedural actions. In Sfitmpie. u. BooAd di 
Erf. pAAn^z GtoAgz*^ Cottitiy. ( 1980) , the court appl ied a literal inter- 
pretation to this statuatory lahgtikge and cbricl uded that the parents have 
a "duty" to keep the child in a placeitent even if it is inappropriate.. 
Furthermore, the parents' removal of their, child ffofn his current place- 
ment, withbut schbbl cbnsent^ is a unilateral action barring parents, f^^ 
reebveririg private tuition costs. A similar result was obtained in 
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^oiteA u. O.C. SooM ai Eaudatton (1981)^ Whera th.e court held that 
parents who unil ateral ly removed their chi Id f rdrii one school to another, 
without first resorting to due process safeguardsi a1 leviated the school 
district from any tuition liability und^r P.L. 94-14^; Simply itated, 
the "stay put" rule is that a unilateral placement iri a privatei tuitior 
charged program by a child's parent absolves the school district of any 
finarvcial responsibility. 

There may Be a possible exception to the "stay put" rule as 
enunciated by the court in S£ace.t? G. u. PoAadzna J .S.V. (1983). The 
exception seems to occur where the current placement may cause irreparab 
harm to the child. In such situations, parent's unilateral action to 
privately place their child may not relieve the school district of 
financial responsibility. 



PARENT PARTICIPATION 

The_principle providing for parental participation and Shared decision 
making With educators will be briefly discussed. The limited amount of 
space devoted to a discussion concerning parent participation should hot 
imply a diminished importance or lesser significance of this principle 
vis-a-vis the Other five major principles of P.L. 94-142. In facti the 
principle of parent participation represents a most radical concept in 
educational operations and -is a primary mechanism for ensuring the other 
substantive rights Of P.L. 94-142. 

The constitutibrial^ foundations for parent participation in the 
education of handicapped children are not as readily identifiable as the 
other principles. The notion ^f parent participation in educational 
decision making stems fronv common 1 aw and numerous statutory provislbhs 
that speak to the duties that parents have toward thejr children. For 
example, statutes make parents criminally liable for failing to support 
their minor children. Parents are also generally empowered to consent tc 
medical treatment for the^r minor chi Idren. Gonsidering these statutory 
obligations, the involvement Of parents in educational decisions is a 
logical extension of parental respdrisibi 1 ity. 

_ Parent participation in P.L. 94-142 implicates all of the other five 
major principles. Parents are involved in the principle of zero reject 
by their act of identify?*ng the child to School officials and by seeking 
enrollment of the chiU into the public schools. Parents must give 
consent prior to any formal evaluation of their child. Parents help 
assure an "appropriate education" for their child by participation as a 
member of the educational planning team. As an educational planning 
member^ parents can assure that their child will be educated iri the least 
restrictive environment which is aparopriate. Fi rial ly^ parents may 
invoke the due process procedures by requesting a hearing to protest 
school actions. 
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SUMMARY 



This essay has attempted to acquaint the reacter with the most important 
issues that the courts have had to face from 1980 to 1983 In interpreting 
P.b. 94-142, the Education for All Handicapped Chi 1 dren Act. It is by no 
means exhaustive of the issues; nor does it purport to be a thorough 
analysis ef those issues. Readers wishing to obtain thorough and care- 
fully analyzed discussiohs of the law and judicial interpretatioh should 
consult the selected bibl i ogratihy that follows this essay. 

It should be clear to the reader that the Act itself is by hb means 
seif-explariatory, and judicial interpretation has been and will continue 
to be required to make it work. The remarkable thing about judicial 
interpretation is that, as the courts give substance to the lawj they 
basically have commanded and enabled public schools to carry out the 
duties that the Congress has imposed on them. That is^ as the courts 
have ruled on such matters as expulsion, IQ testing* appropriate place- 
ment and use of resi dental facilities, and the accduhtability of schools 
and parents to each other through due process, they have given a clear 
indication that appropriate education of all children not only must be . 
undertaken, but also can be aecbnrlishedi by public schools. This in 
itself is remarkable, for, with the courts' presence, schools are learn- 
ing how to individualize education for the exceptional child; in this, 
they are learning new ways ef dealing with chi 1 dren , ways that one hopes 
will be generalized to all children, not just those with disabilities. 

HYPOTHETICAL CASES 

In ain effort to make the preceding discussion seem more alive, in the 
sense that it applies to "real" people^ four hypothetical cases are _ 
provided. Each case sets Out the rudimentary facts, the positions of 
each party, and the issues of law that must be resolved. The reader 
should approach the problem-solving in the following manner: a i^ntify 
the applicable provisions of P.L. 94-142 and its regulations; (b)^icfentify 
the applicable cases, referred to within the text of this essay; (cLapply 
the statute, regulations, and cases to the hypothetical case; and (d) 
reach a result that specifies the legal answer and perhaps the way a 
responsible school or school district shoul d respond to the legal result. 

After cdrrpleting this exercise, the reader may want to consult the 
authors' . response to the case. 

the reader is cautioned that the authors' respdhse Is not guaranteed 
to be the response a court would reach in the case. It is, at best, a 
defensible position'. 



Hypbthe tical 



Cases of Debbie and David Darling 



Debbie Darlingis 18 years ol d and has attended Northern^P^ 
for 12 yea rs^ the majority of her sch^ 

classes. Debbie has been diagnosed as having a specific learning dis- 
ability, which has affected her ability in math (3rd-grade level) and her. 
proficiency in reading (8th-grade level). As determined by her successful 
completion of all the goals and objectives on her lEP, Debbie is con- 
sidered to be ready to graduate. 

David Darling is 19 years old ahd^ lilce his sister^ has been enrolled 
in special education classes at Northern Public Schools his entire school 
life. David is mentally retarded. and on average functions educationally 
at about a 3rd-gradte level. He also has successfully achieved the goals 
and objectives set forth in his lEP and is ready to graduate. 

Two years ago. The Northern School District established a require- 
ment that a student must pass a competency test as a pre-cbnditibri tb the 
award of a graduation diploma. There are bther requirements f br gradua- 
tion, so that students may graduate (withbut a diplbma) ifthey fail the 
corrpetency test. The cbripetency test requirement became effective this 
year. The new requirement wds nbt specified in D^ebbie br David's lEPs 
and their parents were nbt directly notified as tb the diplbma 
requirement. 

Debbie passed all but the math pbrtibri bf the competency test. David 
was not offered the opportunity tb take the test, since the district ■ 
assumed he could hot pass._ Both Debbie and David have been informed by 
the district that they will not receive a diplbma Upon graduation. 
f-, _ _ _ ______ _ . _ 

The district maintains that Debbie and David have received a free 
appropriate public educatibn because they met the goals arid bbjectives bri 
the lEPs as agreed tb^with their parents. Both students are entitled to 
graduate this year. The schbbl district argues that to grant a diploma 
to handicapped students who fail the competency test would render the 
test meaningless and discriminate agairrst nonhandicapped students who 
also did not pass the test. 

, The students and their parents contend pat they had a reasonable 
expectation that they would receive a diploma upon gradu^^ and the 
requirement that they pass a competency test was never written in their 
lEPs. Further, they contend that the test discriminates against them. 
Debbie notes that her disabi lity prevents her passing the math portion, 
but with a pocket calculator she can function competently. David contends 
that he has never been taught most of what the examination measures. 

The issues seem to be: 

(1) Did Debbie arid David receive a free appropriate public educa- - 
tion from the Northern Public School District? 
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(2) Mere Debbie and David denied die process of law (i .e. , were 
the^ treated a rbitrarily or unfairly by the school djstri 

if their individual lEPs did not_provj.de for exposure to the 
type of material contained in the, competency test? 

(3) Is the use of a competency test as a requirement for a diploma 
in violation of the non-discrimihatdry evaluation requirements 
of P. L. 94-142? 

(4) Did Debbie and davi d receive adequate notice of the competency 
test requirement to the award of a diploma? 

For a di^a.u^ion of the issues, see text at pages 7 arid 8. 

Resolution of the issues seems to be as follows: 

(1) Was a free appropriate public eAieation provided? ftriswer: yes 
Reasons: __ _ 

(a) both students were enrblled_in public schools; 

(b) both students had current lEPs; 

(c) According to Rom)£<z.^ , a process had been followed in 
prbvidirig an appropriate education to bbth_studehts (e.g.^ 
individual evaluation^ develdpmerit of an lEP* and 
placement); ' , 

( dj RdtU/ef/ hoi ds that under P.l. 94^142 special education 
students do not have to be provided with educational 
opportunities which maximize the potential of each handi- 
capped child commensurate with the opportunity provi^d 
nonhandicapped students. 

(2) Mas there a denial of due process of law (arbitrary action by 
the school district)? Answer: Probably not. 

Reasons: '_ 

(a) a violation of due process requires "arbitrary action;" 

(b) it was not arbitrary for the school district to devise an 

' lEP that was suitable for each student ev^ though the lEP 
does not address the competency test items; 
(cj if_'the school district had not provided ari lEP that was 

appropriate to each student's needs, it would have been in 
violation of P.L. 94-142; 

(d) basically, the school district, once it determined what^ 
the individual student's rieeds w^re, had only one choice^ 
which was to provide an appropriate education through the 
iEP. 

(3) Is there a viblatibriof the hdh-discriminatdry evaluation 
requirements bf 94-142? Answer: Probably not. 

Reasons: _____ ^ 

(a) nbh-discrimiriatbry evaluation is not an issue in this case 
because the competency test is, not an evaluation for 
special education classification or placement; . 

(b) the competency test is not the only requirement for 
graduation, and, in. fact, both students will, be allowed to 
graduate (without a diploma) because they have satisfied 
other requirements.; 



ERIC 



(4) Was acfequate notice of the competency test requirement given? 
Answer: Probably not. 
Reason: 

(a) adequate notice consists of actual notice to the students 
or their parents (e. g., written on the student's lEP or 
contained in a separate letter); 

(b) there is no evidence that either the students or their 
parents had received actual notice of the competency test 
requirement at least one year prior to graduation, as 
required by the court in Bxodkhakt . 



H ypothetical Case of "Juriibr" Wilson 



"Junior'* Wilson is a_9-year bid child who has displayed rather aggressive 
behavior during his first four years of school (he is new in the 4th 
grad^Kahd who has had_great difficulty passing his academic subjects. . 
His difficulty . is manifested by poor homework perfbrmarice, _ low atteri- 
tiveness in class^ and marginal to belbw-satisfactbry results on teacher- 
graded tests. School 'efforts to work with his mother have been prdblerrF 
atic. Hls^father abandoned the family, which consists of a younger 
sister^ and an bld§r brother who is classified as educablV mental ly 
retarded and is in the special edJcation equivalent of the\9th grade. 
His mother reports that Junior.gets along well at home and tti his com- 
munity; there is no evi dence of aggressiveness (or none thatXis remark- 
able) in his association with his neighborhood friends ("TheyVal] play 
rough around here i" his mother says) and his behavior 1n the family's 
churchy as reported by the pastor, is "just like a little gentlemen." 
But his mother wil 1 not work with him on his schpolwork, confessing it is 
difficult forher and that she tried to work with Junior's older brother 
but "it didn't help him any and it just bothered me something awful." 

The school principal , sees Junior as an "EMR" student, like his 

brother; accordingly, the principal obtai the mother' s consent to test 
Junior for special education pi acement using the WISQ-R and the Stanford - 
Binet :.tests. The tests showed Junior to be in the range of "educable 
mentaf retardation" (IQ between 50 to 55 and 76 to 75, according to the 
1983 Standards of the American Association on Mental Deficiency) . Based 
on these test results^ and Junior's school performance, the school system 
is requesting an I EP meeting to discuss placing Junior in an EMR 
elementary-level program. 

Junior' s mother recognizes that her child is having problems in 
school, but does not believe he is retarded, and she does not want him _ 
[laced in special ecfcication. She has therefore refused to attend the lEP 
meeting. 



The issues seem to be: 



(1) Was the evaluatibh of Ounidr adequate to reach a reasonable 
conclusion of mental retardation? 

(2) Would the issues be different if Junior was black or bilingual? 
(See text pages 8-9) _ __ _^ 

(3) Does Junior's mother'^s refusal to att&ctd the I EP meeting give 
the school district the authority to plas^unior in the EMR 
program? ^ - ^ 

(4) If the school district wishes to pursue f urther^^tiQ£i^y=e — ^ 
there avenues avail able to them? 

(5) If Junior's mother wants to pursue further testing must she do 
so at her own expense? 

Resolution of the issues seem to be as follows: 

(1) Was the evaluatjon of duni^qr adequate to reach a reasonable 
conclusion of mental retardation? Answer: No. 

(a) The definition of mental retardatian requires thatthe 
child have a deficit in "adaptive behavior" as well as 
intellectual funetibning. The school district did not 
assess adaptive behavior... _\ 

(b) P,b,_94-142 requires a multi-factored evaluation. Two 
similar I.Q. tests db hot rneet this criteria. 

(2) Would the_insues be different if Junior was black or bilingual? 
Answer: Possibly , but hot necgssari ly. 

(a) The question whether the tests adni nistered are discrim- 
inatory is not clear {lanxtj P. u. Ri-^JW and VASE u. 
Honndn ) * _ _ _ 

(b) One would have to demonstrate a discrimi^natory pattern 
throughdut the school district to show discriminatory 
intent . - 

(3) Does Junior's motherls refusal to attend the lEP meeting give 
the school district the authority to place Junior in the EMR 
program? Answer: No. Placement can n^t take place without 
parental consent. ^ 

(4) If the school district wishes to pursue further action are 
there remedies available to them? Answer: Yes. _The school 
district can request a due process hearing under P.L. 94-142 to 
resolve the placement. ^ 

(5.) If Junior* s mother wants to pursue further te?:ir»g must she do 
so at her own expense? Answer: No. 

(a) ShiB should attend an lEP meeting. 

(b) Refuse the placement at the meeting, . 

(c) Request a due process hearing arguing that sfie disagrees, 
with the- diagnosis on the basis of issue 

(d) She shbul d request that the hearing officer order that a 
cbmprehenslve multi-factored independisnt evaluation be 
provided at public expense. - 



Hypothet ical Cas e of Paul Person ^ jrv 

Paul Person, Or. is an ii^ht-year old child wh^^^ athetoid 
cerebral pa]sy resulting in qu^driplegia^ and confinement to a wheel- 
chair. In addition, he has no intelligible speech but communicates by 
use of an electronic "language board" (known as an autq-com) by which he 
indicates letters, words, numbers, or sentences; his ideas are then 
recorded on a screen and ticker-tape. He i^s unable to perform the 
self-help skills of feeding, toileting, and self-mobility. His intel- 
ligence is in the average range and he functions academically at a 
second-grade level. He attends th^ F.B.R. School, -a self-contained 
facility for pHysieally disabled and other handicapped students; the 
school is 45 miles from his home. His parents^ Eileen and Paul, Sr., 
wishhim to attend the Whippy School District, which has a K-12 student 
population of 18,000 and is eharaeterized as an suburban-rural school 
district; it is the school he would attend >f he were hot placed in the 
special school. i 

Whippy School District resists his placement there and takes the __ 
following position: Paul is an eight-year bid male. who has been medically 
diagnosed as. having severe tensibri athetbi d quadriplegia due to cerebral 
palsy. He is.ribri-ambulatbry with nbintelliglble speech. He is also 
unable to perform the self-help skills of feeding, tblletirig,^ or self- 
mbbilitity. Because of his many individual and specific needs, Kis 
education could best.be met iri a cla^^s for physical iy>andicapped 
students. This Setting will provide trained persbhriel vho can best pro- 
vide for his Individual heeds on a cdnstaht and intehsiye bgsis. The 
individual heeds and cohcerhs primarily fdcUs on the fol lowing issues: 
occupatibrial therapy^ transpdrtatibn^ personal aides^ proper placement^ 
and reading specialists. 

Paul _'s parents,,, however, contend as follows: Paul is a child who 
has normal intelligence. He has all the academic arid_:Sbcial heeds of his 
peers, and those needs can best be rftet in a regular classroom where he 
will beexpbsed to the sbcializatlbh process. If Paul cannot "make it" 
in regulareducatioh, then special placed be considered^ but as 

a second alternative^ hot the first. He needs to be given a chancelike 
everybody else. He heeds early and frequent contact with normal children^ 
and he can function in a reg^ular class with supplementary aids. The 
placemenlsdn a regular class' should take place because educational ^ 
just if icatTon and legal principles support that placement. To deny^ 
placement irria regular class with supplementary aids is not justifiable 
under P.L. 94-;142- 



(2) What related services, if any; will be necessary for him to 
obtain ah appropriate education. Do those services differ 
according to the school (FDR or Whippy) in which he is placed? 
For a discussion of the issues, see text at pages 9 through 15. 

Resoiutibri of the issues seem to be as follows: 

(1) What is_the appropriate educational placemeht tor Paul? The 
Whippy School District, hot the f .D-R._. School. 

(a) Paul" is progressing at grade level and has average ihtel- ; 
ligence. From ah academic-achieyemeht. point of view, there 
is no i^easdn f or separate school ihg. RovoZztf supports 
the gradfe-progress standard for determining ah appropriate 
education. 

(bj PauTs only special needs relate to mobility^ speech^ and 
toileting. With related services and perhaps a teacher: _ 
aide, Paul can be successfully mainstreamed. P. L. 94-142 
presumes a regular school placement is the appropriate 
one. To overcome the presumption, it must be shown Paul 
cannot be educated successfully with nondisab^ students, 
even with the use of supplementary aids and servicies. To 
d^te, that burdbn has not jbeen satisfied. The 
Tofea^cife supports the requirement of mainstream education 
with related services in the case of a student who also 
has physical disabi 1 ities I simi 1 ar to Paul's. 

(c) Whippy School mast be general ly free of architectual 
barriers and its programsj geherally accessible to mobilj-ty 
impaired studfents, like P,aal. Sec. 504 of the Rehabnita- 
tion Act Amendments, 1973f, requires this. Thus, there is 
no special mobility barrier that legally may bar Paul from 
Whippy. I 

( d) Paul has ah interest in assbciatihg with hbridisabled 
pebple* Assbci at i bh with them will be academically arid 
socially beneficial tb him arid may pbsitiyely change many 
of their attitudes toward him. 

(e) Sec. 504 provid&s a person shall be ectlcated in a settirig 
near his home if he canhbt be educated appropriately iri 
his local school district, F.D.R. school is 45 miles away 
and placement there may violate the "riearby-hbme*' rule. 

(2) What related services are necessary for Paul to bbtairi ari 

appropriate education, and db_ they diffier from schbdl to school? 

Answer: Paul requires speech therapy, in-school special mobi li ty 
help, and self-care help. But these services are not difficult to obtain 
at Whippy. 



Reasons: ^ 

(a) Speech therapy^ physvcMtherapy^ and self-help care by 
an aide or older students in a i<,-12 school) are clearly indicated. _ Iri a , 
district with 18,000 students an^d in a K-12 program^ these types of 
services probably already exist Jan d Paul c.an be added to the caseload. 

In addition, his teachers can work with the related services persdhnel in 
a consultative way. Thus, he would get both direct and indirect services. 

(b) Like any nqndisabled Chi 1 d^ transportation can be provi ded 
without substantial modification; he could be lifted into and 
out of a regular school bus, being only a young boy. 

Hypothetica l Case of Jock MacBu^fle 

James E.B. MacDuf fie ("Jock" )js the son of a well-to-do physician. 
Jock is 15 years bid arid lehtering the 9th grad^, but not without con- * 
tfbversy. For several years ribw^ i he has been involved in the learning 
disabilities p*"Qg^am in his local school district. Southern Hills. During 
that time, his father ("Ike") aridjmother (**Sally"), who' is socially 
prbmiherit arid a fbrmer wprld-class skier, have on many oceassioris 
expressed. displeasure wi;th the diktriet's efforts on Jock's behalf. At 
the end of their sbri's 8th gracfejyear, they tbld the schbbl district 
officials iri the LO prbgrara and Jbck's principal that they were ready to 
"call it quits bri this Ipalf-baked excuse.fbr a school" and enroll Jock in 
a "decent" pri vate schbbl ,_where|he can tearri sbmethirig and feel good 
about himsalf. Ike arid; Sally addedi "Our bby's psychblbgist has tested 
him^ and recommenced the pri vatej'^chbbl--she many chil.dreri 

there who have Jock's abilities arid they are gettirig albrig great." 

At the beginning of the school year, wheri Jbck was tb have entered 
the 9th grade in his .district school ^ he did ribt enroll. Iristead, about 
a month aHer school had begurii the -district supeririteriderit receivedia 
letter from the MacDuffie'slawyerSi advising them that Jbek'sparerits 
had enrolled him in Qufck Slopes Academy^ a private residSritial ^chbol in 
the Vermont mountains. The lawyers demanded the district pay the tuition, 
room^ and board for Jbck^ and they ericldsed a copy of the Academy' s bill 
for $7500 for the tuition, room, and board for the first semester (Aug. 
through December). 

The district's attorney replied to the MacDuff^^ as 

follows^ "Because the Macduff jesdi^ with the procedural 

requirements of anplkable federal and state law, and because the schopl 
district has provided, was ready to pr would have provided the 

MacDuffie boy with a free, appropriate education in the least restrictive 
setting, consistent with his academic needs and extra-curricular abil- 
ities, your demand is rejected. 

The issue is whether the district is liable to the MacDuffies for 
the bill of the private school? Answer: No. 



For a discussion of the issue^ see text at pages 18 through 19. 



Resolution of the issue seems to be as follows: 

(a) It appears that the MacDuffies macte a "gnil ateral place- 
ment" of their son^ i.e. ^ they enrolled him without first 
using i much less exhausting^ the due process procedures 
created by P.L. 94-142. 

(b) , In addition^ if they had begun those procedures^ they 

would have been required to keep Gock in his present 

placement' because they could not_shaw that there would be 
irreparable damage to him by complying with that rule; 

(c) Finally, it appears the school district had an appropriate 
placement for him, one that also was in the least 
restrictive settiiig; At the very ]east, it appears that 
the proposed placement on its face would have been appro- 
priate; 0h the merits of the appropriateness of the 
placement, then, the district seems to have the best 
case; It is not necessary, however, to reach the merits 
because, oh proceddral grddhds, the MacDuffies have fbr- 
feitetl their rights to address the merits. 
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